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Mr. NADLER. I thank the witness. 
Now recognized for 5 minutes for an opening statement, Pro-

fessor Schroeder. 

TESTIMONY OF CHRISTOPHER SCHROEDER, CHARLES S. MUR-
PHY PROFESSOR OF LAW AND PUBLIC POLICY STUDIES AT 
DUKE UNIVERSITY 

Mr. SCHROEDER. Thank you, Chairman Nadler. 
Mr. NADLER. Use your mic, please. 
Mr. SCHROEDER. Thank you, Chairman Nadler and Mr. Franks 

and Mr. Chairman. It is a privilege to be here today. 
I am not here to question anyone’s good faith, either my two col-

leagues here before us today or anyone else who worked in the Ad-
ministration under what were extraordinarily difficult cir-
cumstances. 

We are all eager in providing the country the best and most ef-
fective defense against any additional attacks. 

At the same time, it has become clear, as events have unfolded 
and been revealed, that events have taken place with respect to 
how detainees have been treated, with respect to how military com-
missions have been established and their procedures with respect 
to how surveillance activities have been undertaken by the Na-
tional Security Agency, that we find out, as events unfold, that be-
hind each of these occurrences, these policy decisions, there has fre-
quently been a substantial legal analysis from the Office of Legal 
Counsel. 

And I have to say, reluctantly, that I think a number of these 
analyses have serious mistakes in them. And so I think it is impor-
tant to look back in an effort so that going forward, we can estab-
lish methods whereby the President will be getting the best legal 
advice in good times, as well as bad, and to do that to the extent 
that it is humanly possible. 

So I would just make three points about the memorandum, and 
this is mildly repetitive of my prepared statement, which you have, 
but just let me emphasize three points. 

One I think the memoranda reflect, starkly reflect an extreme 
view of absolute and uncontrollable presidential power that has 
been pursued by this Administration, not without dissent among 
the lawyers inside the Justice Department and other places, but it 
seems that those dissenting voices don’t remain around for very 
long and that the prevailing view has been one in which the Presi-
dent is purported to have almost un-definable limits on the power 
that he apparently is entitled to exercise as commander in chief to 
control the conduct and operations of a war. 

Now, this power, if it is applied to the war on terror, is breath-
taking in its scope, because the President, first, has warned us, and 
I think it is plausible to believe, that the war on terror is going to 
be going on for a long time. 

Secondly, we have defined, as we ought to, that the battlefield of 
this war on terror includes the United States, as much as Iraq or 
Afghanistan. 

And, third, the tactical strategic decisions about how to go after 
terrorists, about how to interrogate them once you have detained 
them, about whether they can be detained for some period of time 
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or have to be put on trial, if they are tried, what the conditions of 
those trials ought to be, are enormous authorities. 

And for the President to assert that in each and every of these 
respects affecting American citizens, as well as foreign nationals, 
as well as aliens who have never set foot in this country, that the 
President has unilateral and unreviewable authority, even to dis-
obey the criminal statutes that the Congress has passed and a 
President has ratified, is a position that is far outside the main-
stream of jurisprudence in this country, of what the Supreme Court 
has held, and, indeed, what prior Presidents have asserted. 

The second point I want to say is this is not a criticism that has 
been raised simply by President Bush’s political opponents or by 
liberal law professors. 

Jack Goldsmith is a staunch Republican. When he came into the 
Office of Legal Counsel and reviewed some of these memos, he 
called them ‘‘deeply flawed, sloppily reasoned, and overbroad.’’ 

When the Attorney General, the acting Attorney General, Mr. 
Goldsmith, the director of the FBI were confronted with the na-
tional security surveillance program, they refused to reauthorize it. 

They refused to agree with the analysis that had been done ear-
lier that purported to find that this was also something within the 
President’s constitutional authority, and our understanding is that 
they and perhaps several other high ranking officials in the Justice 
Department threatened to resign over this legal analysis. 

You have Mr. Goldsmith telling a story in his book of needing to 
review and eventually to revise or reauthorize, under quite dif-
ferent legal analyses, what he calls ‘‘a small stack’’ of these memo-
randa. 

So this is not just outsiders carping at the President. This is re-
flective, I think, of a deeply flawed view of the jurisprudence that 
ought to be applied in understanding both the strengths and the 
limits of what the President can do in the face of statutory prohibi-
tions. 

And the last point I will mention is just with respect to how 
these memos have been put together. 

In my testimony, I express some concerns that they don’t seem 
to have followed internally in the Office of Legal Counsel the good 
practices that the office has tried to pursue over the years. 

Mr. Yoo supplied some information and some more details, which 
I am glad to have received, in his prepared testimony. I think they 
still leave a number of questions, in my mind, that would be worth 
pursuing, but I see my red light is on and I will stop at this point 
and perhaps be able to say more in response to some of your ques-
tions. 

Thank you. 
[The prepared statement of Mr. Schroeder follows:] 
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PREPARED STATEMENT OF CHRISTOPHER H. SCHROEDER 
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